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SUPREME COURT OF W SCONSI N e

In the Matter of the Amendnent of
the Rules of Civil Procedure and
the Rul es of Appellate Procedure:
Ws. Stat. 88 801.58(7) and
808.08; Internal Operating
Procedures of the Suprene Court
and the Court of Appeals — Right
of Substitution of Judge on Renmand

ORDER
No. 00-10

On January 16, 2001, the court held a public hearing on the
petition filed on August 31, 2000, by the Dorector of State
Courts seeking anendnent of Ws. Stat. 88 801.58 (7) and 808. 08,
the Suprenme Court Internal Operating Procedures, and the Court
of Appeals Internal Qperating Procedures, to require an
appellate court remanding a case to a lower court to state
whet her the party has a right to request substitution of a
j udge. The court has considered the petition and matters
presented at the public hearing.

I T 1S ORDERED that the petition is denied.

Dat ed at Madi son, Wsconsin, this day of March, 2001.

BY THE COURT:

Cornelia G dark
Clerk of Court



SHI RLEY S. ABRAHAMSON, CHI EF JUSTICE (dissenting). | do
not think the court should deny this petition wthout
expl anat i on. An explanation is inmportant not only for the
petitioners in the present case but also for preserving

institutional nmenory should this issue arise in sonme formin the

future.
Rat her than deny the petition, | would hold the petition in
abeyance. | would ask the chief judges to consider the issues

raised at the hearing on this petition and at the court's open
adm nistrative conference so that the <chief judges m ght
determ ne whether to nodify the proposed rule or withdraw it.

The followng issues were raised at the hearing and

conf er ence:

1. The need for a rule remuins in doubt. The
justices question the need for an express statenent by
an appellate court in each case that substitution is
or is not a matter of right because nenbers of the
court stated that in nost remanded cases, the parties
have a right to request substitution of the judge. On
the other hand, the chief judges apparently concl ude
that although in only a few cases will the right of
substitution be in doubt, the issue should be resol ved
by an appellate court rather than the circuit court.

2. The State Bar of Wsconsin objected to the
proposed rule because it does not give counsel an
opportunity to be heard on the right of substitution.

The Litigation Section of +the State Bar of
W sconsin objected to the proposed rule on the sane
grounds as the State Bar. Counsel did, however,
advise the court that the preference was that an
appellate court, rather than the circuit court, decide
the issue of the right to substitution and that after
the appellate decision each party may decide at the



circuit court level whether it wi shes to exercise that
right. Counsel recognized that two issues exist that
should be treated separately: (1) the legal question
of the right to substitution and (2) the party's
di scretion to exercise the right to substitution.

3. Several justices expressed concern about when an
appel l ate court would decide the right to substitution
and whet her any such decision mght interfere with the
return of the record, notions for reconsideration, and
t he statutory provi si ons (especially t he tinme
requirenents) relating to a party's exercise of the
right to seek substitution at the circuit court.

A menber of the court of appeals set forth an

anal ytical frame for considering the proposed rule.

In determ ning whether a right of substitution exists, an
appellate court is deciding a |legal question, that is, it must

apply Ws. Stat. § 801.58 and State ex rel. J.H Findorff wv.

M | waukee County, 2000 W 30, 233 Ws. 2d 428, 608 N W2d 679,

to its own opinion. An appellate court's decision about the
right of substitution is limted to the issues for which the
case is remanded. Further issues may develop on remand that

raise the issue of the right of substitution. On remand to the
circuit court the parties may decide whether to exercise their
right of substitution.

For the reasons set forth, I wite separately.



